
the court of oyer and terminer

the court of oyer and terminer represents a historic legal institution that
played a significant role in the administration of justice, particularly in
England and its former colonies. This court was originally established to
hear and determine serious criminal offenses, including felonies and other
grave charges. The term "oyer and terminer" derives from Anglo-French,
meaning "to hear and to determine," reflecting the court’s primary function
in the adjudication process. Over time, the court of oyer and terminer became
a key component in the judicial hierarchy, often convened periodically to
address major criminal cases that lower courts were not equipped to handle.
Understanding the court's origins, jurisdiction, and evolution provides
valuable insight into the development of criminal justice systems. This
article explores the history, purpose, procedures, and legacy of the court of
oyer and terminer, along with its relevance today in various jurisdictions.
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Historical Background of the Court of Oyer and
Terminer
The court of oyer and terminer has its origins in medieval England, dating
back to the 13th century during the reign of King Edward I. It was
established to address the growing need for a specialized tribunal to handle
serious criminal offenses that required more formal adjudication than local
courts could provide. The royal government appointed judges to travel on
circuit and hold sessions of the court, a practice known as the "circuit
courts." These judges were empowered to hear (oyer) and determine (terminer)
cases, especially those involving capital crimes and felonies.

Origin of the Name
The phrase "oyer and terminer" is derived from Norman French, the language of
the English legal system after the Norman conquest of 1066. "Oyer" means "to
hear," and "terminer" means "to determine." This name succinctly described



the court’s dual function: to listen to evidence and then resolve the legal
questions presented. The terminology reflected the court’s role in ensuring
due process in serious criminal matters.

Development in England and the Colonies
Initially confined to England, the court of oyer and terminer was later
adopted by colonial administrations in North America, including the United
States after independence. It became part of the judicial framework in
several states, where it was used to manage major criminal trials. Over time,
the court’s structure and frequency of sessions evolved based on local
legislative and judicial reforms.

Jurisdiction and Functions
The court of oyer and terminer was primarily concerned with criminal
jurisdiction, focusing on the prosecution of serious offenses. Its
jurisdiction extended over felonies, treason, murder, robbery, and other
capital crimes that demanded prompt and authoritative judicial intervention.

Scope of Cases
This court dealt with:

Capital crimes such as murder, treason, and piracy

Felonies including robbery, burglary, and arson

Serious offenses beyond the competence of local magistrates

Appeals and writs related to criminal matters in some jurisdictions

Authority and Powers
The court held extensive powers to summon juries, hear witnesses, examine
evidence, and impose sentences, including capital punishment. Judges
appointed to these courts had broad authority to ensure that justice was
administered fairly and efficiently. In some cases, the court also had the
power to issue writs and oversee procedural matters related to criminal law.



Procedures and Operations
The court of oyer and terminer operated through a structured legal process
designed to uphold the rights of the accused while delivering justice for
serious crimes. Sessions were typically held periodically in designated
counties or regions, often coinciding with the assizes, which were periodic
criminal courts held in England and its territories.

Trial Process
The trial procedure in the court of oyer and terminer involved several key
stages:

Summoning of the grand jury to review indictments and decide whether1.
charges should proceed

Empaneling of the petit jury to hear the evidence and render a verdict2.

Presentation of evidence by the prosecution and defense3.

Deliberation and verdict by the jury4.

Sentencing by the presiding judge upon conviction5.

Role of Judges and Juries
Judges in the court of oyer and terminer were often experienced legal
professionals appointed by the crown or government. They were responsible for
maintaining courtroom order, ruling on legal issues, and ensuring procedural
fairness. Juries, drawn from the local populace, played a critical role in
fact-finding and determining guilt or innocence based on evidence presented
during the trial.

Notable Cases and Impact
The court of oyer and terminer heard many landmark cases that shaped criminal
law and jurisprudence. Some trials conducted before this court had profound
social and legal implications, setting precedents that influenced subsequent
legal proceedings and reforms.

Famous Historical Trials
Several high-profile cases were tried in courts of oyer and terminer,
including:



Trials involving political dissenters and accused traitors in medieval
and early modern England

Colonial-era criminal cases in America, where the court was instrumental
in addressing serious crimes in frontier regions

Cases that tested the boundaries of legal rights and evidentiary
standards, contributing to the evolution of criminal procedure

Impact on Legal Systems
The court of oyer and terminer significantly influenced the development of
both English common law and American criminal justice. Its procedural
innovations and judicial practices helped standardize trial processes and
reinforced the role of juries in criminal adjudication. The court’s legacy is
evident in the structure of modern criminal courts and the emphasis on due
process.

Legacy and Modern Relevance
Although the traditional court of oyer and terminer has been largely
abolished or replaced by modern judicial bodies, its historical significance
endures. Many contemporary courts have inherited aspects of its jurisdiction
and procedural framework, particularly in handling serious criminal matters.

Transition to Modern Courts
In England, the court of oyer and terminer was gradually subsumed by more
centralized judicial institutions in the 19th century. In the United States,
some states retained the name for certain criminal courts well into the 20th
century, though reforms eventually led to the adoption of streamlined court
systems with clearer jurisdictional delineations.

Influence on Today’s Criminal Justice
The principles established by the court of oyer and terminer continue to
inform modern criminal justice, notably:

Use of grand and petit juries in felony trials

Procedures for hearing and determining serious criminal cases

Legal standards for evidence and fair trial rights



Understanding the court of oyer and terminer provides valuable context for
the evolution of criminal courts and highlights the enduring importance of
specialized judicial forums in the pursuit of justice.

Frequently Asked Questions

What was the Court of Oyer and Terminer?
The Court of Oyer and Terminer was a type of criminal court established in
England and its colonies, authorized to hear and determine serious criminal
cases such as felonies and treasons.

When and where was the Court of Oyer and Terminer
primarily used?
The Court of Oyer and Terminer was primarily used in England from the
medieval period through the 18th century and was also established in various
American colonies, including during the Salem witch trials in Massachusetts.

What does the term 'Oyer and Terminer' mean?
'Oyer and Terminer' is a Norman French term meaning 'to hear and to
determine,' reflecting the court's function to hear cases and decide on them.

How did the Court of Oyer and Terminer relate to the
Salem witch trials?
The Court of Oyer and Terminer was the special tribunal established in 1692
in Massachusetts to hear the cases of those accused of witchcraft during the
Salem witch trials.

Who presided over the Court of Oyer and Terminer?
The Court of Oyer and Terminer was presided over by judges appointed by the
Crown or colonial authorities who had the authority to hear and determine
criminal cases.

What types of cases were handled by the Court of
Oyer and Terminer?
The court handled serious criminal cases including felonies such as murder,
treason, and other major offenses that required formal trials.



Why was the Court of Oyer and Terminer eventually
abolished?
The Court of Oyer and Terminer was eventually abolished or replaced because
of legal reforms that created more standardized and permanent courts,
reducing the need for special commissions for criminal cases.

Did the Court of Oyer and Terminer use juries in
trials?
Yes, the Court of Oyer and Terminer typically used juries to determine the
guilt or innocence of defendants in criminal cases.

Is the Court of Oyer and Terminer still in use
today?
No, the Court of Oyer and Terminer is no longer in use today; it was phased
out as modern judicial systems developed permanent criminal courts with
broader jurisdiction.

Additional Resources
1. The Court of Oyer and Terminer: Trials and Justice in Early America
This book explores the historical origins and functioning of the Court of
Oyer and Terminer in colonial America. It delves into notable cases, the
court’s legal procedures, and its impact on the development of American
jurisprudence. Readers gain insight into how justice was administered during
a formative period in U.S. history.

2. Justice Under Fire: The Salem Witch Trials and the Court of Oyer and
Terminer
Focusing on the infamous Salem Witch Trials, this work examines the role of
the Court of Oyer and Terminer in adjudicating witchcraft accusations. It
provides a detailed narrative of the trials, the societal fears fueling them,
and the eventual dissolution of the court. The book offers a critical
analysis of how law and hysteria intersected.

3. Oyer and Terminer: Legal Authority and Colonial Governance
This scholarly text investigates the legal authority granted to courts of
oyer and terminer in the colonial period. It discusses the courts’
jurisdiction over serious criminal matters and their relationship with other
colonial governing bodies. The book also covers the evolution of these courts
within the broader colonial legal system.

4. Trials Without Mercy: Crime and Punishment in the Court of Oyer and
Terminer
An in-depth study of the harsh punishments meted out by the Court of Oyer and
Terminer, this book sheds light on the nature of criminal justice in early



America. It chronicles cases ranging from theft to murder, emphasizing the
court’s role in maintaining social order. The narrative highlights the
tension between law enforcement and emerging ideas of fairness.

5. The Judges of Oyer and Terminer: Profiles and Precedents
This volume profiles the key judges who presided over the Court of Oyer and
Terminer, exploring their backgrounds, legal philosophies, and landmark
rulings. It illustrates how individual judges shaped the court’s legacy and
influenced colonial law. The book includes biographical sketches and analyses
of significant cases.

6. Witchcraft and the Law: The Oyer and Terminer Courts in Historical Context
Focusing on the intersection of superstition and law, this book examines how
the Court of Oyer and Terminer handled witchcraft allegations. It places
these trials within the broader context of religious belief, legal standards,
and cultural anxieties of the time. The work provides a comprehensive
understanding of the court’s controversial role.

7. From Oyer to Order: The Transformation of Colonial Criminal Courts
This title traces the transition from courts of oyer and terminer to more
modern judicial institutions in America. It discusses reforms, changing legal
doctrines, and the gradual professionalization of the judiciary. The book
offers a historical overview of how colonial courts adapted to new political
and social realities.

8. Law and Disorder: The Court of Oyer and Terminer in Revolutionary America
Covering the turbulent period leading up to and during the American
Revolution, this book assesses the court’s function amid political upheaval.
It explores how the court dealt with crimes, dissent, and loyalty issues in a
time of crisis. The narrative highlights the challenges of administering
justice during revolution.

9. The Legacy of Oyer and Terminer: Colonial Courts and Modern Justice
This book reflects on the enduring influence of the Court of Oyer and
Terminer on contemporary legal systems. It analyzes how early colonial
practices informed modern criminal procedure and trial standards. The author
connects historical lessons to present-day discussions about justice and
legal reform.
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